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SUMMARY

Justice, National  
Borders, and Migration:  
Some Basic Principles 1

Aquinas argued that private property was a reasonable and appropriate 

way to settle on the distribution to particular persons of the goods given 

by God to mankind in general. These remarks follow up on a suggestion 

that the authority of states to determine who can and who cannot enter 

their territories is best understood on analogy to Aquinas’s understand-

ing of private property. After an exposition of Aquinas’s views about 

property I suggest that national borders and their control by govern-

ments can be understood analogously to the case of property and that, 

accordingly, states are entitled to control their borders. This means that 

they have a right to regulate and even limit immigration. However, just 

as the teaching on property holds that in cases of necessity persons have 

a right in justice to what they need to survive, so refugees, persons in a 

condition of necessity because of, for example, natural disasters or state 

failure, have a right in justice to cross-border havens.

1 Prepared for “At the Margins: At the Intersection of Catholic Thought and Migration,” 
sponsored by the Institute for Human Ecology and the United States Conference of Catholic 
Bishops, at the Columbus School of Law, The Catholic University of America, Washington, DC, 
on 11 January 2018.
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Both John Rawls and John Finnis have suggested that the authority of 
nations to establish and defend borders, and therefore to determine 
who may and who may not enter their territories, is best understood on 

analogy to the division of the things of the world, originally given to all, into pri-
vate property (Rawls, The Law of Peoples, Harvard University Press, 1999, pp. 
38-39; Finnis, “Migration Rights,” in Finnis, Human Rights and Common Good, 
Oxford University Press, 2011, p. 120).  The argument about property traces 
originally to Aristotle and was expanded by Aquinas, although the first thinker 
to apply the principle to the territory of political communities was Cicero (De 
Officiis 1.7.21).  The purpose of my remarks today is to examine the analogy in 
more detail and suggest some of its further implications especially with respect 
to issues related to migration, refuge, and the maintenance of national borders, 
which are, at bottom, questions of political morality.  My exposition of this idea 
takes place wholly from within the tradition of Thomistic-Aristotelian political 
philosophy.  I take this to be unproblematic for present purposes since it is out 
of that tradition that Catholic Social Teaching grows as can be quite plain-
ly seen in the writings of the initiator of the modern line of Catholic Social 
Teaching and the founder of this university, Pope Leo XIII. 

I

In Question 66 of the 2a2ae part of his Summa theologiae Aquinas asks 
two questions that are of particular moment: first, whether it is natural to man 
to possess external things; and second, whether it is licit for one to possess 
anything as one’s own.  The reference to legality in the second question is an 
explicit reference to what is according to natural right (ius naturale), according 
to which “everything is common” (omnia sunt communia).  Earlier, in question 
57, art. 3, Thomas took the institution of private property as his main example 
in distinguishing natural right from the right of peoples (ius gentium).  So the 
first question really concerns the use (usus) of external things.  Here Thomas’s 
answer is clearly that such use is licit as an aspect of man’s “natural rule” (natu-
rale dominium) in virtue of his powers of reason and will, which is related to 
the inferior powers of other creatures and of inanimate objects as perfect to 
imperfect.  Those things cannot be the principles of their own movements and 
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so must be moved by the reason and will of another, either God’s or men’s.  One 
might formulate the principle here thusly: things are for the sake of persons.  This 
is described as naturale dominium. 

 Dominium is used by Thomas in a wide variety of contexts to mean 
power, rule, authority, or ownership.  In a discussion of property one is imme-
diately tempted to identify it with the idea of dominium as absolute ownership 
in the sense exemplified in Roman law, which is very much in the background 
of many parts of Aquinas’s account of justice.  But the term in this text seems 
to be less technical than that; it seems to mean what it means in Thomas’s 
discussion of rule over persons in the prima pars.  There, in q. 96, arts 1 and 2 
Thomas holds that in the state of innocence man would have had, as he does 
in the post-lapsarian age, dominium over animals and all other creatures based 
on his natural superiority.  Man does not need things in the state of innocence 
for food or clothing, but only to gain knowledge of their natures, so there is no 
question of property in the usual sense, but only of use.  Thomas also holds, 
however, that there would have been a kind of dominium exercised by some 
men over others, not the dominium exercised by a master over a slave, but in the 
related but distinct sense of one who “has the office of governing and directing 
free persons.”  

The more developed sense of property is part of ius gentium, the “right 
of nations,” not ius naturale.  This is because the natural dominium exercised 
by man does not establish a fixed relationship with others regarding things 
used.  In discussing ius naturale Thomas describes it as an adjustment of one 
thing to another considered absolutely and gives as an example the relationship 
between man and woman with respect to their children.  But there is a kind 
of adjustment between things that is also natural, but not considered as the 
things related are absolutely, but as the result of reason.  Here the example 
is property: no piece of property is naturally related to any particular person 
(S.Th., 2a2ae, 57.3c).  The things of the world, then, are naturally for the use of 
human beings, but no particular object is naturally for the use of any particular 
person.  So the principle formulated above as things are for persons leaves open 
which things are for which persons.  This would not presumably cause any 
problem in the state of innocence, since one can assume both a perfect and 
universal rectitude of will and a relative lack of need on the part of persons in 
that state.  Strictly speaking, one would not say that human nature is different 
in the state of innocence, but in a somewhat looser sense, one could say just 
that and it is these aspects of human nature in the postlapsarian era that lead 
to the development of private ownership.  
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The principle that things are for persons and the lack of any absolute nat-
ural adjustment of anything to any particular person suggest a kind of general 
background assumption that in turn suggests a modification of the principle.  
Things are for persons because of the differences between the nature of persons 
and the natures of things.  So it is understood that things are for the sake of the 
flourishing of persons as such, that is to individual beings endowed with intel-
lect and the power of free choice, and as such no person’s flourishing is more 
important than that of any other person (it is of course more important to that 
person, as a practical matter, and often to other particular persons as well).  So 
the principle should more properly state that all things are for the flourishing of 
all persons.  Put slightly differently, all things are for the common good.  

The things of the world, which belong 
originally to no one, are thus for the 

benefit of all, and even after conventional 
arrangements for their distribution have been 

established, those in dire need have title to 
what they need under this original grant. 

The direct application of this principle is easy to conceive in the state of 
innocence, but not in the postlapsarian world.  So Aquinas notes three features 
of human nature relative to external things: first, people are more careful to 
procure for themselves than for many or all; second, human affairs are more 
orderly where each is charged with maintaining particular things; and third, 
life is more peaceful when each is contented with his own.  The remedy to the 
problems caused by these tendencies is private possession (S.Th., 2a2ae, 66.2c).  
Thomas’s way of characterizing the division of things into private shares is that 
natural right does not demand communism, but that it does not prescribe a 
particular division (and a division cannot but be particular, either with respect 
to the precise rules of division or the actual shares); any such division arises 
from human agreement and thus must be considered an addition to natural 
right devised by human reason (Ibid., ad1; cf. 1a2ae, 94.5c and ad3).  More-
over, that agreement is crucially conditioned by aspects of human nature since 
private ownership is justified by reference of tendencies that follow from that 
nature.  The principle that all things are for the common good applied to the 
ordinary common life of the sorts of beings we are yields the conclusion that, 
all things being equal, a regime of private ownership is best.  
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However, since this conclusion is yielded by the application of a funda-
mental moral principle to certain facts about human nature and also other rel-
evant facts, a different set of facts could yield different conclusions; that is, the 
superiority of private ownership is defeasible in some circumstances.  The most 
obvious is considered by Aquinas when he asks whether theft is always a sin.  
The basic answer is that it is always a sin.  But what about in cases of necessity, 
where the sustenance of life itself hangs in the balance?  The principle that 
controls such a case is given by Aquinas as “in necessitate sunt omnia commu-
nia” (2a2ae, 66.7).  This is no more than to say that in such cases, cases where 
one’s livelihood is at stake, where need is utterly basic, we revert to the most 
basic moral principle: things are for persons.  The legal arrangements—even 
the very high level legal arrangements that follow from the application of the 
moral principle to the most elementary facts about human nature and that are 
taken by Thomas to constitute part of the ius gentium, the law common to all 
peoples—are superseded by the basic principle itself.  The things of the world, 
which belong originally to no one, are thus for the benefit of all, and even after 
conventional arrangements for their distribution have been established, those 
in dire need have title to what they need under this original grant.  

How does this apply to the territories of political communities?  To this 
question I now turn.

II

I began by saying that national borders should be understood on analogy 
with the ownership of property.  The suggestion was first made by Cicero, who 
pointed out that private property did not exist naturally, but was established 
by long occupation, victory in war, or some legal process involving agreement, 
purchase, or distribution.  In this way, he went on, the lands of Arpinum are 
said to belong to the Arpinates or the Tusculan lands to the Tusculans (De 
Officiis 1.7.21).  In each case he identifies the owners by their nationality, not 
simply as individual property owners.  The reason for this would seem to be the 
foundation of ownership in law.  The connection between occupation and law 
is amplified by Aquinas, for whom the distribution of property as private is a 
function of law, and law is law, has the force of law, because it is made by or on 
behalf of the already existing political community.  It does not, cannot, pertain 
to any man to make law, Aquinas writes, but only to the whole people or to 
a public person who has care of the whole (S.Th., 1a2ae, 90.3c).  This text is 
the basis for what is sometimes called the “transmission theory” of political au-
thority (in the later thought of Cajetan, Bellarmine, and Suarez, on which see, 
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e.g., Yves Simon, Philosophy of Democratic Government, Univ., of Chicago Press, 
1951, pp. 158-76), which aims to account for how coercive authority makes its 
way from its source in God to the acts of specific political offices and officials.  Ac-
cording to that theory, such authority passes from God to the community as such 
and is then transferred to officials in the establishment of political institutions.  
For such a transmission to take place there must be “a people,” that is, Arpinates 
or Tusculans, who understand themselves as a community occupying a particular 
place and who can exercise authority over that place.

The private ownership of property by natural or legal persons is a func-
tion of law, but the law can only perform this task if it is already understood, 
as it were, jurisdictionally, that is, under the assumption that the land of a 
particular place can be assigned or confirmed by the say-so of some official 
authorized by the law of the land, as we say, and this assumes a more primitive 
notion that that land is subject to the jurisdiction of the community first.  This 
is not ownership in the ordinary sense, since there is no law in the focal sense 
of law that fixes it, although there is a kind of acknowledgment of it in the ius 
gentium’s recognition of the territorial nature of jurisdiction.  

What I have been discussing is the analogy of the community’s authority 
over its territory to that of individuals over their property.  If I am correct, 
this also explains the significance and legitimacy of national borders.  If we 
recall Aquinas’s arguments for the legitimacy of private possession (which are 
largely taken from Aristotle Politics 1263a8-22), we can see further aspects 
of the analogy.  People generally care more for what is theirs than for what 
belongs to everyone (and, therefore, no one); human affairs are more orderly, 
less confused, when each is charged with the care of what is her own; and hu-
man affairs are more peaceful, less quarrelsome, when each has her own (S.Th., 
2a2ae, 66.2c).  Insofar as jurisdiction indicates a care over the common good of 
a particular people in a particular place, similar considerations obtain.  Human 
affairs are generally more orderly when there is clear delimitation of what po-
litical officials are responsible for what people or where it is clear that a people’s 
superintendence of its own orderly life begin and end.  Borders indicate these 
limits and fix the responsibilities of communities and their officials and for 
their own affairs.  

III

I want to conclude by noting two consequences of the account that I have 
given.  First, if the analogy between private ownership of property and the com-
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munity’s authority over its own territory holds, it would seem to follow that the 
community is within its rights to determine procedures for orderly entry into 
its territory by foreigners.  Who enters and under what conditions can certainly 
affect the common good of the community in a number of respects.  Aquinas 
himself clearly thought this followed from his own understanding of Aristotle.  

Political communities are held together 
by a kind of civic friendship that is articulated 

through customs and mores that themselves 
undergird legal and political institutions. 

An influx of foreigners, particularly a large one, can affect this and so immi-
gration into the territory is clearly a concern of the legislator and, therefore, 
properly subject to conditions and limitations in light of the common good of 
the community (De regno, 1.3 [138]).  

Second, the analogy suggests also that the defeasibility of private owner-
ship in cases of necessity would also hold, at least up to a point, with respect 
to territorial political communities.  Recall Aquinas’s principle: in necessitate 
sunt omnia communia.  People in grave need have a right in justice to what 
they need.  Sometimes what people need is a safe and orderly place to live as 
refuge from the unsafe and disorderly place that they had to leave.  The plight 
of contemporary refugees from places like South Sudan or Syria would seem 
to fit this model precisely.  While the argument I have sketched out here does 
not support a general right to migrate, that is, a right to move where one would 
freely and without regard to borders or law, it does, I think, support a general 
right to refuge, which is closely related to the right to what one most basically 
needs to live.  It follows from the principle that things are for persons and that 
there is no natural original possession of anything, but rather a distribution 
of things according to law, a distribution that rightly holds generally, but not 
unconditionally.  This is the rational basis of the rights of refugees and is the 
appropriate basis for any international legal regime with respect to refugee 
rights and policy.
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